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STATEMENT OF THE CASE
Nature of the Case
Crystal Anne May pled guilty to one count of grand theft, and was sentenced to a unified
term of eight years, with one year fixed. She appeals from her judgment of conviction, arguing
the district court abused its discretion when it ordered her to pay restitution in the amount of
$1,880.18, over objection, and absent substantial evidence from the prosecutor, defendant,
victim, or presentence investigator, supporting the award. She also argues the district court
abused its discretion at sentencing.

Statement of Facts and Course of Proceedings
In November 2018, Ms. May's grandmother called the Boise Police Department to report
that her granddaughter had made unauthorized purchases totaling approximately $190 on one of
her credit cards. (Presentence Investigation Report ("PSI"), p.3.) Ms. May was ultimately
charged by Information with two counts of grand theft. (R., pp.18-19.) She entered into an
agreement with the State pursuant to which she agreed to plead guilty to one count of grand theft,
and the State agreed to dismiss the second count and recommend a unified sentence of ten years,
with two years fixed. (Tr., p.13, Ls.7-14; R., pp.22-29.)
The district court accepted Ms. May's guilty plea, and sentenced her to a unified term of
eight years, with one year fixed, to be served concurrently with any other sentences. (Tr., p.25,
L.25 - p.26, L.3, p.49, L.22 - p.50, L. 1.) With respect to restitution, counsel for Ms. May said at
sentencing that he was missing some documentation and requested time to object to the State's
request. (Tr., p.50, L.22 - p.51, L.4.) The district court ruled it would hold restitution open until
March 26, 2019, and if no objection was filed by that date, it would order restitution as
requested. (Tr., p.51, Ls.5-21.)

1

The judgment of conviction was filed on February 13, 2019. (R., pp.33-36.) On March
25, 2019, Ms. May filed a timely notice of appeal and an objection to the State's motion for
restitution and request for a hearing. (R., pp.37-40.) The State filed a motion for order for
restitution and judgment on April 3, 2019. (R., pp.42-43.) The district court entered an order for
restitution and judgment on May 24, 2019, ordering Ms. May to pay restitution to CITI Bank,
State Farm Bank, and Idaho Central Credit Union in the amount of $1,880.18. (R., pp.45-47.)
The district court did not hold a hearing, and never addressed defense counsel's objection. (See
id.)

2

ISSUES
I.

Did the district court abuse its discretion when it ordered Ms. May to pay restitution in
the amount of$1,880.18?

II.

Did the district court abuse its discretion when it sentenced Ms. May for grand theft to a
unified term of eight years, with one year fixed?
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ARGUMENT
I.

The District Court Abused Its Discretion When It Ordered Ms. May To Pay Restitution In The
Amount Of$1,880.18
A.

Introduction
The district court ordered Ms. May to pay restitution to CITI Bank, State Farm Bank, and

Idaho Central Credit Union under Idaho Code § 19-5304 in the amount of $1,880.18, over
defense counsel's objection, and absent substantial evidence from the prosecutor, defendant,
victim, or presentence investigator, supporting the award. The district court abused its discretion
and the restitution order entered in this case must be vacated.

B.

Standard Of Review
The district court has discretion to determine whether, and in what amount, to award

restitution under Idaho Code § 19-5304. State v. Corbus, 150 Idaho 599, 602 (2011). In
determining whether a district court abused its discretion, this Court considers whether the lower
court: "(I) correctly perceived the issue as one of discretion; (2) acted within the boundaries of
its discretion; (3) acted consistently with the legal standards applicable to the specific choices
available to it; and (4) reached its decision by an exercise ofreason." Lunneborg v. My Fun Life,
163 Idaho 856, 863 (2018). The district court must "base the restitution award on the
preponderance of evidence submitted by the prosecutor, defendant, victim, or presentence
investigator." State v. Wisdom, 161 Idaho 916, 919 (2017) (citing LC. § 19-5304(6)). "What
amount of restitution to award is a question of fact for the district court, whose findings will not
be disturbed if supported by substantial evidence." Wisdom, 161 Idaho at 919 (citation omitted).
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"Substantial evidence is relevant evidence as a reasonable mind might accept to support a
conclusion." Id. ( quotation marks and citation omitted).

C.

The District Court Ordered Ms. May To Pay Restitution Absent Substantial Evidence
From The Prosecutor, Defendant, Victim, Or Presentence Investigator Supporting The
Award
At Ms. May's sentencing, the prosecutor told the district court the State was seeking

restitution in the amount of $1,880.18. (Tr., p.35, Ls.6-9.) Counsel for Ms. May said he was
missing some documentation and requested time to object to the State's request. (Tr., p.50, L.22
- p.51, L.4.) The district court ruled it would hold restitution open until March 26, 2019, and if
no objection was filed by that date, it would order restitution as requested by the State. (Tr., p.51,
Ls.5-21.)
On March 25, 2019, counsel for Ms. May filed an objection to the State's motion for
restitution and requested a hearing. (R., p.37.) The prosecutor filed a motion for order for
restitution and judgment on April 3, 2019. (R., pp.42-43.) The prosecutor asserted in his motion
that his request for restitution was "based upon the attached documentation." (R., p.42.)
However, the prosecutor did not attach any documentation to his motion. 1 (See R., pp.42-43.)
Without holding a hearing or otherwise addressing defense counsel's objection, the district court
entered an order for restitution and judgment on May 24, 2019, ordering Ms. May to pay
restitution to CITI Bank, State Farm Bank, and Idaho Central Credit Union in the amount of
$1,880.18. (R., pp.45-47.)

1

Appellate counsel for Ms. May contacted the district court clerk and trial counsel for Ms. May
in order to determine whether the prosecutor in fact submitted documentation supporting its
motion for restitution. Both the district court clerk and Ms. May's trial counsel confirmed that
the prosecutor did not attach any documentation to its motion.
5

The district court abused its discretion in ordering Ms. May to pay restitution in the
amount of $1,880.18 over defense counsel's objection because the court did not have substantial
evidence from the prosecutor, defendant, victim, or presentence investigator supporting the
award. Under Idaho Code § 19-5304, restitution "may be ordered only for actual economic loss
suffered by a victim." State v. Cheeney, 144 Idaho 294, 296 (Ct. App. 2007) (citing LC. §§ 195304(1)(a), (2)). The district court must "base the restitution award on the preponderance of
evidence submitted by the prosecutor, defendant, victim, or presentence investigator." Wisdom,
161 Idaho at 919 (citing LC. § 19-5304(6)).
The record here does not contain substantial evidence supporting the State's request for
restitution. Counsel for Ms. May noted at sentencing that he was missing some documentation,
and later filed a specific objection to the State's restitution request. (Tr., p.50, L.22 - p.51, L.4;
R., p.37.) The prosecutor did not provide any additional documentation to defense counsel or the
court. (See R., pp.42-43.) The presentence investigator noted in her presentence investigation
report that "[a]s of this writing, this investigator has not received a restitution account history for
case CR0l-18-55893." (PSI, p.5.) The presentence investigator never filed a supplemental report
with respect to restitution. (See generally PSI, pp.1-495.) Because the district court did not base
its restitution award on a preponderance of the evidence, it abused its discretion in entering the
order as requested. See Wisdom, 161 Idaho at 919.
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II.
The District Court Abused Its Discretion When It Sentenced Ms. May For Grand Theft To A
Unified Term Of Eight Years, With One Year Fixed
A.

Introduction
The district court sentenced Ms. May for grand theft to a unified term of eight years, with

one year fixed. This sentence was excessive under any reasonable view of the facts, and should
be reduced.

B.

Standard Of Review
This Court reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160

Idaho 1, 8 (2016). This Court considers whether the trial court: "(1) correctly perceived the issue
as one of discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by an exercise ofreason." Lunneborg, 163 Idaho at 863. Generally, when appealing a sentence as
an abuse of discretion, the appellant "must establish that, under any reasonable view of the facts,
the sentence was excessive considering the objectives of criminal punishment." State v. Varie,
135 Idaho 848, 856 (2001) (citation omitted).

C.

Considering The Objectives Of Criminal Punishment, Ms. May's Sentence Was
Excessive Under Any Reasonable View Of The Facts
The objectives of criminal punishment are: "(1) protection of society; (2) deterrence of

the individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment
or retribution for wrong-doing." Varie, 135 Idaho at 856 (quotation marks omitted). Considering
these objectives and the substantial mitigating factors that exist in this case, the sentence the
district court imposed on Ms. May was not reasonable and represents an abuse of discretion.

7

The sentence the district court imposed on Ms. May was not necessary to protect society.
Ms. May told the district court at her change of plea hearing that she stole credit cards from her
grandmother and used them without permission. (Tr., p.24, Ls.3-11.) This is certainly criminal
conduct, but it is the type of conduct that would typically be addressed outside of the criminal
justice system, and without a term of incarceration. Ms. May's grandmother told the presentence
investigator that she was "not glad" her granddaughter was in jail, but she was glad she was out
of her house. (PSI, p.5.) The reasonable goal of removing Ms. May from her grandmother's
house could surely have been accomplished without sending Ms. May to prison.
The sentence the district court imposed on Ms. May was also not necessary to deter
Ms. May or the public generally. As counsel for Ms. May pointed out to the district court, "this
case is substance-related." (Tr., p.39, Ls.24-25.) That is, Ms. May's criminal conduct stemmed
from her decision to use drugs. She is, in the words of her attorney, "the first to admit that she is
a completely different person when she is drinking, when she is using." (Tr., p. 40, Ls.1-4.)
Ms. May has not used alcohol since December 2017, but still struggles with a drug addiction.
(PSI, p.18.) Ms. May told the presentence investigator she would like to stop using drugs. (PSI,
p.18.) She said, "It's life or death to me [and] I hate drugs." (PSI, p.18.) Ms. May clearly
recognizes the need to stop using drugs, so it is hard to imagine how sending her to prison will
result in any additional deterrence. The GAIN evaluator recommended intensive outpatient
treatment, not a term of incarceration. (PSI, p.60.)
The sentence the district court imposed on Ms. May will decrease, not increase, the
likelihood of her rehabilitation. At sentencing, counsel for Ms. May recommended the district
court sentence Ms. May to a unified term of six years, with one year fixed, so she could
participate in either the New Life Program or the Accountability Change Empowerment (ACE)
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Program. (Tr., p.40, L.14 - p.41, L.19.) Counsel described the ACE program as "essentially drug
court for parolees." (Tr., p.42, Ls.4-5; see also PSI, p.30.) Ms. May expressed to the district court
that she "need[ s] rehabilitation to get back to a good, normal life" and to restore herself to the
person she knows she can be. (Tr., p.44, Ls.13-18.) Ms. May acknowledged to the court that she
had been struggling, and asked the court for help. (Tr., p.45, Ls.3-4.) Despite Ms. May's plea,
and the concrete recommendations of her counsel, the district court did not impose a sentence
that would further Ms. May's rehabilitation.
Finally, the sentence the district court imposed on Ms. May is not justified by the
objective of retribution. The district court received numerous character references and letters of
support on behalf of Ms. May. (PSI, pp.78-84.) Ms. May apologized to her family at sentencing,
and told her grandmother, "I love you very much." (Tr., p.46, Ls.11-24.) While Ms. May
committed a crime, and is deserving of punishment, the district court abused its discretion when
it sentenced her on the facts of this case to a unified term of eight years, with one year fixed.

CONCLUSION
Ms. May respectfully requests that this Court vacate the order for restitution and
judgment entered by the district court on May 24, 2019. She also requests that this Court reduce
her sentence at it deems appropriate, or remand this case to the district court for a new
sentencing hearing.
DATED this 31 st day of October, 2019.
/s/ Andrea W. Reyno Ids
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3pt day of October, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
CRYSTAL ANNE MAY
INMATE #85782
C/OEBCC
2366 OLD PENITENTIARY ROAD
BOISE, ID 83712
RICHARD D GREENWOOD
200 WEST FRONT STREET
Delivered via e-mail: rgreenwood@adaweb.net
KYLEO SCHOU
ADA COUNTY PUBLIC DEFENDER
Delivered via e-mail: kschou@adaweb.net
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/ s/ Magali Ceja
MAGALI CEJA
Administrative Assistant

AWR/mc
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